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This adversary proceeding is presently before the court on
a notion filed by defendants James MQAothlin, The United
Conpany, The Mdothlin Foundation, El nmer Witaker, and Ronald
V. Joyce (“Mwvants”), pursuant to Fed. R Bankr. P. 9023 and

9024, to alter, anend and reconsider, and for relief from this



court’s May 29, 2002 order granting plaintiffs’ notion to
abstain and thereby rendering noot Myvants’ notion to transfer
venue. For the reasons discussed below, the notion to alter,
amend and reconsider, and for relief will be denied. Resolution
of this notion is a core proceeding pursuant to 28 US. C 8§

157(b) (2) (A).

l.

As set forth in this court’s My 29, 2002 nenorandum
opinion, the plaintiffs allege in this lawsuit that the
def endant s and an i ndi vi dual named Wl | ace W I ki nson
fraudulently conspired to induce plaintiffs to invest in an
i nternet college bookstore known as ecanpus.com This action
was originally commenced in the Crcuit Court for Knox County,
Tennessee on August 3, 2001, after M. WIkinson, eCAMPUS. com
Inc. (n/k/fa Finis.com Inc.), and 62 other entities connected to
M. WIKkinson, including Wllace Bookstores, Inc., filed for
bankruptcy relief. These bankruptcy cases are now pending in
the bankruptcy court for the Eastern District of Kentucky at
Lexi ngton. The plaintiffs’ lawsuit was renoved to this court by
sonme of the defendants on Septenber 7, 2001, pursuant to 28
U S C § 1452. Shortly after the renoval, the Mvants filed a

notion to transfer venue of this adversary proceeding to the



bankruptcy court for the Eastern District of Kentucky. The
plaintiffs responded to the notion by noving for remand and/or
abstention, contending that renoval was inproper because this
court lacked jurisdiction or, in the alternative, that the court
should abstain from hearing this action. In a nmenorandum
opinion and order entered May 29, 2002, this court concluded
that although this was a noncore nmatter, the court had
jurisdiction because this adversary proceeding was “related to”
the pending bankruptcy cases. The court found, however, that
mandat ory abstention was required under 28 U S.C. 8 1334(c)(2).
The May 29 order accordingly granted the plaintiffs’ abstention
request and deni ed Movants’ venue notion.

On June 7, 2002, the Mwvants filed the notion to alter,
amend and reconsider, and for relief fromthe May 29 order which
is presently before the court. The basis of the notion is that
the court erred in considering plaintiffs’ notion for mandatory
abstention prior to Mvants’ transfer of venue notion. The
Movants also contend that the court erred in granting the
plaintiffs’ abstention request and that to the contrary their
venue request should have been granted first, thereby allow ng
the so-called “hone” bankruptcy court to consider the abstention
I ssue. Lastly, the Mvants note that Martha WIkinson, M.

Wl kinsons wife, filed a voluntary chapter 11 petition on My



16, 2002, after oral argunments in this case and that her
bankruptcy case is now pending before the bankruptcy court for

the Eastern District of Kentucky.

.

Federal Rule of Bankruptcy Procedure 9023 states that “Rule
5 F. R CGv. P. applies in [bankruptcy] cases ....~" Rul e 59
addresses the grounds and procedure for new trials and amendnent
of judgnents, wth subpart (e)! setting forth the tine
requirenent for a notion to alter or anend judgnment. According
to the Sixth Crcuit Court of Appeals, “[motions under Rule
59(e) nust either clearly establish a manifest error of |aw or
must present newy discovered evidence.” Sault Ste. Marie Tribe
of Chippewa Indians v. Engler, 146 F.3d 367, 374 (6th Gr.
1998). See also Melton v. Melton (In re Melton), 238 B.R 686,
693 (Bankr. N.D. Chio 1999)(“[A] Mdtion to Alter or Anend is an
appropriate nethod by which a party may seek to abrogate a
judgnment entered by a Court, which is predicated on a factual

error.”). Nonet hel ess, “[a] notion under Rule 59(e) is not an

A nmotion to alter or anend the judgnent shall be filed not
| ater than 10 days after entry of the judgnent.” Fed. R Civ.
P. 59(e).



opportunity to re-argue a case.” Engler, 146 F.3d at 374.
Rul e 9024 of the Federal Rule of Bankruptcy Procedure adopts
Fed. R Cv. P. 60 for bankruptcy proceedings. Rule 60 lists

various grounds for relieving a party from a final judgnment or

order including “m stake, inadvertence, surprise, or excusable
neglect.” Fed. R Cv. P. 60(b)(1). “A claimof strictly |egal
error falls in the —category of ‘m st ake’ under Rul e
60(b)(1)....” Cncinnati Ins. Co. v. Byers, 151 F.3d 574, 578

(6th Gir. 1998).

(I

As noted, the Mwvants contend that this court erred in
ruling on the abstention issue, that as a nmere “conduit” court,
this court should have transferred this proceeding to its “hone”
court, i.e., the district where the bankruptcy cases are
pending, and permtted that court to resolve the abstention and
remand questi ons. This court recognized in its nenorandum
opinion that there was a split of authority on the subject, but
concluded that the better reasoned approach was for this court
to determne “whether any bankruptcy court should hear a
proceeding before it determ nes which bankruptcy court should

hear it. Menorandum opinion at p. 12 (quoting Lone Star

Indus., Inc. v. Liberty Mut. Ins., 131 B.R 269, 273 (D. Del



1991)).

Not w t hst andi ng Myvants’ reference to three decisions on
this issue which were not cited in this court’s opinion (or in
any of the previous nenoranda of law filed by Myvants when this
i ssue was first considered), this court is not persuaded that it
acted erroneously by resolving the abstention and remand issues
rat her than deferring to the so-called “hone” court. The proper
role of the conduit court was considered recently by the

bankruptcy court in AG Industries, Inc. v. AK Steel Corp. (In re
AG Industries, Inc.), 279 B.R 534 (Bankr. S.D. Chio 2002).

That court noted that under the conduit court theory:

[T]he local bankruptcy court does little nore than
determine the initial jurisdictional issue and whether
the renoval notice is properly and tinely filed.
[Citation omtted.] | f properly filed and
jurisdiction is established under 8§ 1334, the |ocal
bankruptcy court transfers the state court natter to
the home bankruptcy court under the change of venue
statute (28 U S.C § 1412), and allows the hone
bankruptcy court to nmake the final decision whether to
keep or remand the matter to state court.

Id. at 540.
The AG Industries court rejected this “very limted role in
t he deci sion-making,” stating:

Al t hough the conduit approach has support, this court
believes that the |anguage of 28 U S.C § 1452(b) and
8§ 1412 suggest a nore active role for the |loca
bankruptcy court. Under 28 U S . C 8§ 1412, the
transfer of a case from a |ocal bankruptcy court to a
home bankruptcy court 1is discretionary rather than



mandat ory or automatic. See Harni schfeger, 246 B.R
at 436 n.42 (noting the use of the word “may” in the
Sstatute). Furthernore, the provision governing the
remand of actions renoved to federal court states that
“[t]he court to which a claim or cause of action is
renoved” is the court that should determ ne whether to
remand the nmatter to state court based on equitable
gr ounds. 28 U S.C. 8§ 1452(b). Thus, the |anguage of
both 8§ 1412 and 8§ 1452(b) support that this court has
the responsibility to make the decision of whether to
transfer the case to the hone bankruptcy court or
remand the natter to state court.

I d. This court agrees with this analysis and thus w Il deny
Movants’ notion to alter, anend and reconsider, and for relief
in this regard.

Wth regard to the court’s ruling on the abstention issue,
this court noted in its nmenorandum opi nion that the requirenents
for mandatory abstention were set forth by the Sixth Crcuit

Court of Appeals in Dow Corning wherein the court stated:

[Flor mandatory abstention to apply to a particular
proceeding, there nust be a tinmely notion by a party
to that proceeding, and the proceeding nust: (1) be
based on a state law claim or cause of action; (2)
lack a federal jurisdictional basis absent the
bankruptcy; (3) be conmenced in a state forum of
appropriate jurisdiction; (4) be capable of tinely
adj udi cation; and (5) be a non-core proceedi ng.

Li ndsey v. Dow Chenmical Co. (In re Dow Corning Corp.), 113 F. 3d
565, 569 (6th G r. 1997). The Movants agree with the court’s
conclusion that factor one is present because plaintiffs have
all eged state securities law and state comon |aw fraud causes

of acti on. The ©Mvants contend, however, that the court erred



in concluding that factors tw through five exist in this
pr oceedi ng.

Wth respect to factor nunber two, which requires that there
be no federal jurisdictional basis absent the bankruptcy, the
Movants assert that in addition to the state securities |aw
clainms, the plaintiffs could have alleged violations of federal
securities law, thereby establishing federal jurisdiction based
on a federal question. Therefore, according to the Movants,
“Ipllaintiffs’ failure to plead their federal causes of action
is not determnative of whether any federal <court |[|acks
jurisdiction,” <citing the Sixth Crcuit Court of Appeals
decision in Robinson v. Mchigan Consolidated Gas Co. Inc., 918
F.2d 579 (6th Cr. 1990), as well as three other cases: Baccus
v. Parrish, 45 F.3d 958 (5th Cr. 1995 “(Court |ooked beyond
face of conplaint and held that case was renovable although
conpl aint purported to involve only questions of state law)”;
Uncle Ben’'s International D vision of Uncle Ben's Inc. v. Hapag-
LI oyd Aktiengesellschaft, 855 F.2d 215, 217 (5th Cr. 1988)
“(Notwi thstanding artful pleading which nmade no reference to
federal law, action could have been brought originally in
federal court.)”; and Mnroe v. Cuna Mtual Insurance Society,

1999 W 1078702 (WD. Tenn. 1999) “(Mere failure to nmake

specific reference in a conplaint to a federal statute or other

10



source of federal law is not enough to prevent renoval.)”.

Bef ore addressing these cases, this court notes that the
United States Suprene Court recently reiterated that “federal
jurisdiction generally exists ‘only when a federal question is
presented on the face of the plaintiff’'s properly pleaded
conplaint.”” Holmes Goup, Inc. v. Vornado Air Grculation
Sys., Inc., 122 S. C. 1889 (2002) (quoting Caterpillar Inc. v.
Wllianms, 482 U.S. 386, 392 (1987)). The Suprenme Court stated
in the Caterpillar decision that this rule, known as the well-
pl eaded conplaint rule, “makes the plaintiff the master of the
claim he or she may avoid federal jurisdiction by exclusive
reliance on state law.” Caterpillar, 482 U S. at 392. See also
Merrell Dow Pharmaceuticals Inc. v. Thonpson, 478 U S. 804, 809

n.6 (1986) (“Jurisdiction may not be sustained on a theory that

the plaintiff has not advanced.”). Al so, as observed recently
by the Sixth CGCrcuit Court of Appeals, “a case arises under
federal law ... when it is apparent from the face of the

plaintiff’s conplaint either that the plaintiff’'s cause of
action was created by federal law, ... or if the plaintiff’s

claimis based on state |law, a substantial, disputed question of

federal law is a necessary elenment of the state cause of
action.” Mch. So. RR Co. v. Branch & St. Joseph Counties
Rail Users Assoc., Inc., 287 F.3d 568, 573 (6th Gr. 2002). In

11



the present case, plaintiffs’ clains are based solely on state
| aw and there is no allegation, nmuch |ess any indication, that
any federal |aw question is involved in plaintiffs’ state |aw
cl ai ns.

The cases cited by Mvants in support of their assertion
t hat federal jurisdiction exists even though plaintiffs’
conplaint is grounded solely in state |law are distinguishable
from the instant action. In Uncle Ben's, federal jurisdiction
was provided by the fact that a substantial question of federal
| aw was a necessary elenent of the plaintiff’s state law claim
See Uncle Ben's, 855 F.2d at 217. Baccus, although prem sed on
state law, involved a <collateral attack on a settlenent
agreenent in a federal case. Baccus, 45 F.3d at 960. The
court in Mnroe concluded that federal jurisdiction existed
notw thstanding the conplaint’s failure to reference a federal
statute or other source of federal |aw because the plaintiffs
had all filed bankruptcy and their causes of action were
property of their bankruptcy estate over which the federal
district court had exclusive jurisdiction under 28 U S C 8§
1334(c). Monroe, 1999 W 1078702, at *5.

Simlarly, the Sixth Circuit’s opinion in Robinson is
predicated on facts which are not present in this case. At

i ssue in Robinson was whether a bankruptcy court should have

12



abstained from hearing a state court action against a bankruptcy
trustee which had been renoved to federal court. Robinson, 918
F.2d at 583. In light of the well-pleaded conplaint rule, the
court found no jurisdiction under 28 U S.C. 8§ 1331, the genera

federal question statute, because the clains set forth in the
plaintiffs’ conplaint were all based wholly on state |aw. I d

at 586. On the other hand, the Sixth Grcuit did conclude that
an i ndependent basis for federal subject matter jurisdiction was
provided by 28 U S.C. 8§ 959(a). Under this provision, actions
agai nst bankruptcy trustees arising out of their managenent of
estate property may be brought in the appointing federal court
because such suits are ancillary to the «court’s genera

jurisdiction over estate property. I d. Because the instant
action does not involve any such claim against a bankruptcy
trustee, 28 US C 8§ 959(a) provides Myvants no independent
basis for federal jurisdiction. And, rather than supporting
Movants’ notion to reconsider, Robinson validates this court’s
application of the well-pleaded conplaint rule.

Al t hough not argued by the Movants, the court does note that
the Suprene Court has devel oped an exception to the well -pl eaded
conpl ai nt rule. Peters v. Lincoln Elec. Co., 285 F.3d 456, 468
n.11 (6th GCir. 2002)(citing Metropolitan Life 1Ins. Co. V.

Taylor, 481 U S. 58, 63-64 (1987)). “If Congress intends that

13



a federal statute ‘conpletely preenpt’ an area of state |aw, any
conplaint alleging clains under that area of state law is

presuned to allege a claim arising under federal |aw” I d.

“The conmplaint ... will be treated as alleging a federal cause
of action, notwthstanding that on its face, the plaintiff's

conplaint alleges only a state-law cause of action.” 1|d.

“Conpl et e preenption” appl i es only in t he
extraordinary circunstance when Congress intends, not
nmerely to preenpt a certain anmpount of state |aw, but
also to transfer jurisdiction to decide the preenption
question from state to federal courts. See
Metropolitan Life, supra, 481 U S at 65-66, 107 S.
Ct. 1542 (finding a statenent of such intent in the
| egislative history of ERI SA). Wt hout evidence of
Congress’s intent to transfer jurisdiction to federa
courts, there is no basis for invoking federal
judicial power

There is no indication in this proceeding that this
exception is applicable to provide an independent basis of
federal jurisdiction. No authority has concluded, and this
court finds no basis for concluding, that Congress intended to
preenpt state securities law or to transfer jurisdiction over

all securities law violations to the federal courts.? Based on

2ln Robinson, the Sixth Circuit observed that the scope of
conplete preenption as recognhized by the Suprene Court is
extrenely limted, existing only where a claimis preenpted by
section 301 of the Labor Managenent Rel ations Act of 1947, where
a state law conplaint alleges a present right to possession of
(continued. . .)
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all of the foregoing, this court concludes that it did not err
in previously concluding that this action lacks a federa
jurisdictional basis independently of 28 U S.C. § 1334.

In their notion to reconsider, the Mvants al so assert that
this court erred in finding that the third required elenent for
mandat ory abstention existed: that this proceedi ng was comrenced
in a state forum of appropriate jurisdiction. As they argued
initially, Mvants assert that the Knox County, Tennessee
circuit court where this action was first commenced | acks
personal jurisdiction over several of the defendants and that
this is one of the bases for their pending notions to dismss.
In its nenorandum opinion, this court observed that “the
exi stence of this action in the state court is prim facie
evidence that a state court of conpetent jurisdiction exists,”
quoting CGonzales Construction Co. v. Fulfer (In re Fulfer), 159
B.R 921, 923 (Bankr. D. Idaho 1993); and concluded that “[a]ny
personal jurisdiction defenses are best resolved by the
Tennessee state court.” The Myvants contend that this was error
because “personal jurisdiction is a requirenent for nmandatory

abstention” and that “unless and until the jurisdiction notions

2(...continued)
Indian tribal |ands, and where state tort or contract clains are
preenpted by sections 502(a)(1)(B) and 502(f) of the Enployee
Retirenment Incone Security Act of 1974. Robi nson, 918 F.2d at
585.

15



are ruled wupon,” the plaintiffs cannot neet their burden of
proving that an action is comenced in a state forum of
appropriate jurisdiction.

This court disagrees. The Myvants’ argunent m ght be valid
if this action had originally been conmmenced in federal court
and the defendants in the action were seeking abstention, such
that the possible absence of jurisdiction in state court would
result in the plaintiffs’ inability to pursue their cause of
action against the defendants if abstention were granted. | f
those were the facts of the instant case, this court would
require the party requesting abstention to clearly establish
both personal and subject matter jurisdiction. In this case,
however, it is the plaintiffs who seek abstention and thus the
plaintiffs who risk having their lawsuit dismssed in state
court if jurisdiction does not Ilie therein. Under these
ci rcunstances, this court agrees wth the holding in Fulfer that
a prima facie existence of jurisdiction has been established for
abst enti on purposes. If the state court ultimately determ nes
that personal jurisdiction is lacking as the Myvants charge,
such a determination would only inure to the Movants’ benefit.

The Movants also contend that the court erred in concl uding
that the fourth requirenent for abstention under § 1334(c)(2)

had been established, that this proceeding is capable of tinely

16



adjudication in state court. This court considered that factor
by focusing on whether allowng the case to proceed in state
court would adversely affect the admnistration of the
bankruptcy cases and found no such adverse effect in light of
the liquidation nature of all three bankruptcy cases. The
Movants maintain that “[t]he Opinion fails to provide any
analysis of how Plaintiffs proved that there is no ‘unfavorable
effect’ on the three bankruptcy cases” and that the court failed
to consider any «criteria other than the status of the
bankruptcies as |iquidations. The Movants also assert that
tinmely adjudication is legally inpossible wi thout the debtors
because Myvants’ liability to plaintiffs, if any, 1is only
derivative of debtors’ liability. This court finds none of
t hese assertions persuasive.

Al though it is true that various courts have |ooked at
nunmerous factors in evaluating “tinely adjudication,” it has
been recognized as this court noted that the reorganization
versus liquidation nature of the underlying bankruptcy case is
the nost inportant consideration. See Personette v. Kennedy (In
re Mdgard), 204 B.R 764, 771 (B.A.P. 9th Gr. 1997). See also
Caperton v. A T. Massey Coal Co., 270 B.R 654, 656 (S.D. W Va.

2001) (citing Mdgard with approval). Furthernore, the other

factors which Mdgard and other <courts have considered in
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evaluating tinmely adjudication weigh in favor of abstention when
applied to the instant case. These factors include the fact
that a jury demand had been nmade but the parties have not
consented to entry of final orders and judgnent by the
bankruptcy court as required by 28 U S.C. 8§ 157(e) for noncore
matters. Thus, even if this action remains in the federal
system it would not be tried by a bankruptcy judge but would
have to be transferred to the district court. Under simlar
facts, Judge Stair in the Best Reception Systens decision
concl uded the |lawsuits before himcould be tinely adjudicated in
state court, citing the federal district court’s heavy civil and
crimnal caseload and its obligation to give precedence to
crimnal actions. See Beneficial Nat’'l Bank USA v. Best
Receptions Sys, Inc. (In re Best Reception Sys., Inc.), 220 B.R
932, 952 n.31 (Bankr. E.D. Tenn. 1998). Wiile the Mwvants are
correct that in some reported decisions, the courts have
required the party requesting abstention to present evidence as
to the relative dockets of the state and federal courts in order
to properly evaluate “tinely adjudication,” such a conparison
would be difficult if not inpossible in the present proceeding
as the plaintiffs observe since it is unknown which federa
district judge would ultimately hear the matter. Furt her nore

one court has noted that “[while an affirmative show ng of the
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possibility of tinmely adjudication in state court nmy be
necessary where a novant seeks abstention from a proceeding
originating in federal court, such a showing is not necessary
where the novant is contesting the renoval of his own state
action.” Abadie v. Poppin, 154 B.R 86, 89 (N.D. Cal. 1993).
And, finally, regarding Myvants’ assertion that adjudication in
state court is inpossible due to the absence of the debtors,
again, this is a defense which the Mwvants should raise in state
court.

The Mvants’ |ast contention in the notion to alter, anend
and reconsider, and for relief is that this court erred in
ordering abstention because this is a core rather than a noncore
pr oceedi ng. This argunent was raised and fully considered when
first presented to the court. In this court’s view, its ruling
was correct and the court sees no reason to revisit the issue.

The only other matter raised by the Mvants is the recent
bankruptcy filing by Wallace WIlkinson's wife, Martha WI ki nson
Because Ms. WIlkinson is not a defendant in this action, her
bankruptcy filing appears to be irrelevant to the action at
hand. Accordingly, it provides no basis for this court to alter

or amend its previous rulings.
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V.

In accordance with the foregoing, an order will be entered
cont enporaneously with the filing of this nenorandum opinion
denying the notion alter, amend and reconsider, and for relief
fromthis court’s May 29, 2002 order.

FILED: July 26, 2002

BY THE COURT

MARCI A PHI LLI PS PARSONS
UNI TED STATES BANKRUPTCY JUDGE
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